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Indemdltg means  Secority against loss o1 to
make good the loss 01 fo compensate the porvt(y
who has suffered some loss. -

Tt is a contvact by which one party promises b save
the other foim loss cavsed to him bg the conduct of

the pfomisos himself, o3 bg the conduct of (mgi)ther
DRTSON. Vo W (

Pavties'- A

a) The porty who pjom‘lsestfbindemn“g [ suve other
party Fom loss indemnifie. -

¥ The patty whois prmised o be saved against the
LQSS" ll" mnibed O inderw ‘ OldQT

The dekmbon of mclemn‘\w vestricts the scope of
conbiacts of \m:lemn\fg in as much as it coveuonlg

the loss cuus&d_bg |-

i) The «conduct of the promisor himself o
i} The conduct ol any other person.

Thus. loss occu‘s'lonedJ)%,M‘uierﬂ not caused bg

. erson oy an act of God / natuval event, 1s not
covered.




‘Rig hts of Indemn‘\’ry - holder when sved -

When does the liability of an \ndemnikier commen @

mtract of ntee -

A contract of gurantee is a contract to perform the
promise made o1 discharge the liability of a thid
person in case of his defavlt.

Three parties are involved in a contract of guarantee



Surety - person who gives the guatantee

Principal debtor:- pexson in vespect of whose default the
quayantee is given

Creditor- peyson to whom the quavantee is given.
A Contvact of Givarantee is o tipartite agreement '

between principal debtoy, Greditor and sure Iy
There are In effect thvee contracts

] A Princpal contract between the princdpal debtor and
the creditor

i] A Secondara contvact beteen the ereditor and the
SUTCTY .

i) An r%}i'\rnpli‘(-?cl contract._befween. the surely and the prindipal
debtor.

Essential elements of o 3uamntee.

\- Turpose’- The puvpose of a_guavantee being 0 secuve the
payment of a debt, the existence of 7ecoverable
debt is netessary
1F there is no prindpal debt, theve canbe no valid
guarantee.




2. (Consideration'-

'_F\jqualcmlee without consideration is void, but there
is no need for a divect consideyation between the

M and the creditor.

+_(onsidevatiun vereieved by the principal deblor is

sufficienct consideratim fo the surely of giving.the

_3m1antf§ .

» Even If the principal debtdr is incompelent to confrad,
the guarantee is valid. But if surety is incompbent

o the contract the %mnh’e is void.

3. Existente of o llability!-

e There most bLﬂn_QmJﬂgJiabﬂJig b ity or o promise

~ whose performancesis ‘gudxanteed . Such liability
o1 | C

pfbmlie_mustﬁ_ﬂEﬁcszJE bﬂ loew.

4. No misrepresentation or concealment -

Bnﬂ#ya'raﬁt?e which has been obtained bgﬁlﬁ

_means of misrepresentation made by the creditor

~ofwith his knowledge and assgnt,co_nmnmg "y
material part of the transaction, is invali




S. Wﬂhng not necessary -

6. ]O'ln\ng of the other co-sureties:

.I' . 1 ‘ [/
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Guarantee may be classiKed under two categories

SpeciRe Gavantee Continving Guarantee



opedfic Guaranteel-

Ankita mam - guavantees payment ¢ Fve ice
Bags to Pooja mam tv be delivered by Poojoa mam
o Havshad siy and f© paid in a month.

Po0ja mam delivers Fve bags 1o Hayshad siy.
Hayshad sby pays for them. This is a contract for

0 sPedH‘c guamntee becavse Ankitc mam intended
b guenantee only fov the payment of the price of Fivst
Five b(]gs. of st Fve bugs o he delivered one time.



Contin u‘mg (hwarantee -

quayantee

CONDNUIMNMG quayaniee

O SONEs oF Lyansaction

Distinction between o contract of lndemn‘ltg uand ¢
contract of Garantee.

Point of Contract of Indemnity Contract of Guarantee
distinction
Number of | There are only two parties namely | There are three parties- |

party/parties to
the contract

the indemnifier [promisor] and the
indemnified [promisee]

creditor, principal debtor and |
surety.

Nature of | The liability of the indemnifier is | The liability of the surety is |

liability primary and unconditional. secondary and conditional as

the primary liability is that |
of the principal debtor.

Time of liability | The liability of the indemnifier | The liability arises only on |
arises only on the happening of a | the non-performance of an
contingency. existing promise or non- |

payment of anexisting debt.

Time to Act The indemnifier need not act at the | The surety acts at the|
request of indemnity holder. request of principal debtor.

Right to sue | Indemnifier cannot sue a third party | Surety can proceed against _

third party for loss in his own name as there is | principal debtor in his own |
no privity of contract. Such a right | right because he gets all the |
would arise only if there is an|right of a creditor after
assignment in his favour. discharging the debfts. '

Purpose Reimbursement of loss For the security of the|

creditor

Competency to
contract

All parties must be competent to
contract.

In the case of a contract of |
guarantee, where a minor is a
principal debftor, the |
contract is still valid.




\ > and extent of 5 t'

] The liability of the suvetg s co-exlensive with that
of the principal deptor unless. it is otherwise pyovided
bg the contract

1) Liability of surety is of secondary natuse as he is
liable only on default of principal debor

iti] Wheve a debtor cannot be held liable on accomt
ot any defect in the document | the liability of the

surehd . also cenises.

i) A creditor mog choose to pmfeecl agq\n.st Q Swefy
Fyst

Liabihty of two persons, mimmilrg‘ liable ,not aMected
bg awangemen’t between them that one <hall be
surely on’ Other's default -

Where 1wo persons contract with o thivd person (o
omdertake « certain liability, and also conbract with
each other that one of them shall be liable only on
the defavlt ok the other ., the thivd pevson not “being
o purty fo such contvact |, the li‘ab“ity of each of such
two persons b the thivd persons under the Fyst
contvact Vs not aHected by e existence of the second
contiact, although such third person may have been
aware of s existence



’ v

A Surety is said to be dischc«rged when his
l\‘ab"\lity oS SUTE’fC(/ omes o an end

3y Reovocalion ot the (ontyack of & nree.
a] Revocation of continving guayanbee by Nokicel-

The continumg guarantee may at any tme he
vevoked by the suwrety as o by ther transactions bg
notice {0 the creditors.

Once the guarantee Is revoked, the swetE Is not
Itable For any tutore kansactions however he s
Table Tor all” transactons that happened before the

notice wdas given.

b) Revocation ofF contin uing quarantee by sutely!s
death -

The death of surety operates as a revocation of a
continuing guarantee us to the fFrther transactions
rak‘mg place aftey the death of surety.

However , the surety's estute vemains liable For the

past  transachms  which have alveady taken place
before the death of the soreky.



¢ By Novatiom -

The suﬂetg undey oﬂg\nal conlbract 15 discharged
it & fresh contvact is entered into either between e
sume pavties ov between the other paglies, the
consideruhon behn9 the mulval d\schmge of the old
contyact .

By (onduct of the (veditor:-
C‘J By varyiance n {‘E’Tms of COYICIUdZI-—

Wheve there is any vayiance in the tevms of comtract
between the princpal debtor and credifov without
surety's consent it would discharge the surety in

respect of all transactins taking place subsequent to
such vauviance.

B) By realease o dis charge of prindpal debtor -
(section 134) -

The surety is discharged if the creditor.
i] entevs into fresh ] new onlyact with P‘r'mcipa|
debtoy, by whidh the princpal debltr is ¥eleased , or

W does any act of omission,the legal consequence of
which Ts "the dischavge of the prindpal debtor,



g Discharge of suety when creditor compounds with,
gives Hme o, 07 agrees not to sve , principal deblov.-

i) Gomposition:-

IF the cveditor makes a composition with the prindpal
debtor , without ((msulh'ng the surety , the latter s
cli‘scha'rged.
i) Promise to give time:-

When the time for the payment of the guaranteed

debt comes, the swety has the vight to requive the
pvincipal debtoy o pay oH the (?ebf..

W) Fromise not to sue:-

1F the creditor under an agveement with the prncipal
debtor promises not o sue him, the surety is dischavged

Cases where smetg not d‘lscharged.



) Creditor's forebearance to sve does not discharge
surely:-

Mere forebearance on the part of the ceditor o suve the
pﬂnCiprﬂ debtor ov o enforce any other Yemedg agcﬁmf
him does not in the absence of any oA sion 10 the
guarantee 1 the amtrary, discharge the surety

d) Dischavge of sorety by creditor's act or omission
Impaiving surety's eventval vemedy (section 139) -

IF the creditor does any act which is inconsistent
with the vights of the surety or omits to do an%}

act which his duty o the smre’cy vequives him T do
and the eventual Yem?dg of the” surety himself against
the principal deptor is thereby impaived , the sure?'g

s discha‘rgec\.

‘Bg the invalidation of the contyact of guarantee:
a] Guarantee obtained by misvepresentation -

ﬂng auamntee which has been obtained by means
of misrepresentabion made by the creditor, oy with

his knowledge and assent , concerning . material
pavt ol the transaction



D) Guorantee oblained by concealment :-

Hng guarantee which the c¢veditoy has obtained

by means of keeping silence as o matevial aveumstan ces
is invalid.

() Guarantee on contvact that cyeditor shall not act on
it onhl co-swefg 10Ins'-

Where a persom gives @ guarantee upon o contrect
that the creditor sian ot act vpon it unhl another
person has Joined in it as (0- surety the guavantee is
not valid if that othey persom does not join.

Q) Rights of subrogation:-

A guqmnteed debt hos become due o1 default of

the principal debtor 0 perform a guaranteed dut
d d

has taken place, the surety , ypon payment oy
performance of all that he is liable for, is invested
with a]l the 'r"ights which the creditor had a?q‘mst the
principal debtor.

The .SUY‘ety sfeps int the shoes of creditor.



0) Implied promise ko indemnify surety!-

In every cntyact of 3uamnte:2 theve is an
implied promise by the principal debtor B indemnify the
surely

The surety is entitled to recover from the principal
debtor whatever sum he has rightfully paid under
the guamnkee, but not sums which "he pa&cl wroﬂgFu\ltd-

Right _against the creditor ¢
o] surety's right to benekt ot creditor’s securities -
surety i< entitled to the beneht of every secuvity
which the creditor has agaivst the principal debtor
Right fo set.oft-
1F the creditor sves the surety , for payment of the
principal deblors liability , the surety may have the

bene H} of the set oH | if ang, that the  principal
debtory had ugainsi the wreditor



d Right o share vedvction'-
The surety has right to claim proportonate
reduchon in hig li‘ab‘ll‘i?g it the principal debtor

becomes 1nsolvent.

R‘i‘ghts aga\ﬂsr co-secuyihlesi- \

OJ CO-SG‘CUﬁHE’S Ifable 0 contribube equal\g e R A

Fach co-surety is liable to contybgte E’quallgfor
dfschOTge of uuao]e debt oy the pcnf of the debt vermains
unpa d by debtor. N

b) liab‘llﬂy of co-securhes bound 1n diffvent sums;-

The principal of equal @nbdbotion \s however, subject
to the  maxivnum |imit Bxed by a_surely [0 his hab'l“fg
Co=secuyibtes who are hound in ditfyent sums are liable
[0 pqg eqvcdl was fay_as the limits of theify
respec Hve obligaton,




